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Monday, September 12, 2022 
 
Sarah Benson, Deputy Commissioner 
Office of the Professions 
New York State Education Department 
89 Washington Avenue, 2nd Floor  
Albany, NY 12234 
 
Via email: REGcomments@nysed.gov 
 
Re: Emergency Regulations:  Mental Health Practitioners’ Diagnosis Privilege 
    I.D. No. EDU-30-22-00010-EP 
    Filing No. 537 
 
Dear Deputy Commissioner Benson: 
 
On behalf of the New York Mental Health Counselors Association (NYMHCA), I am writing 
regarding the emergency regulations approved by the Board of Regents to implement aspects of 
Chapter 230 of the Laws of 2022 which established a diagnostic privilege for licensed mental 
health counselors, licensed marriage and family therapists and licensed psychoanalysts.  
 
NYMHCA is the only statewide trade-association dedicated solely to representing mental health 
counselors licensed in New York State. Our membership includes students in approved 
programs, limited permit holders, counselor educators and licensed and registered mental 
health counselors.  Lead by a volunteer Board of Directors and supported by our Executive 
Director, Judith Ritterman, and government affairs representative Heather Evans of Hinman 
Straub Advisors, NYMHCA is committed to providing accurate information to our members. In 
addition, we respect the work of the Office of the Professions and the Board of Mental Health 
Practitioners as they develop regulations to implement Chapter 230 of the laws of 2022 and look 
forward to partnering with you in the process.    
 
NYMHCA appreciates the opportunity to submit our comments and recommendations.  We will 
address the emergency regulations in this communication but anticipate the need to provide 
additional comments on aspects of implementation not yet developed.  
 
 
 



 

 

Limited Diagnostic Permit 
 
The emergency regulations establish the parameters of a limited diagnostic permit for licensed 
mental health counselors, licensed marriage and family therapists and licensed psychoanalysts to 
obtain the supervised direct client contact hours required for the diagnostic privilege.  An 
individual must be licensed first to obtain the limited diagnostic permit.  
 
NYMHCA would appreciate clarification on whether students, who graduate from a college or 
university with a master’s or doctorate level degree that meets the education requirements of 
both the license and the diagnostic privilege, will be permitted to gain the experience 
requirements for both their license and privilege. Will graduates be required to become licensed 
first and then obtain the limited diagnostic permit to acquire the supervised direct client contact 
hours required of the privilege?  Or may they obtain the supervised direct client hours required 
for both licensure and privilege simultaneously?  

 
If they are allowed to obtain the necessary supervised experience for licensure and privilege 
simultaneously, under what circumstances or permit would that be authorized? Will these issues 
be addressed as part of additional regulations? 
 
Supervision 
 
A psychiatric nurse practitioner is not included in the emergency regulations as being an 
appropriate supervisor for the temporary exemption or activities done under the limited 
diagnostic permit.  Psychiatric nurse practitioners serve as supervisors for mental health 
practitioners currently.  Article 139 of the education law includes diagnosis as a part of the 
psychiatric nurse practitioner’s scope of practice.  NYMHCA would recommend expanding the list 
to include psychiatric nurse practitioners or provide clarification as to why they are not 
acceptable supervisors for the temporary exemption or limited diagnostic permit.   
 
In addition, as further regulations are developed, we recommend that they address the 
difference between who is authorized to supervise for the purpose of meeting the licensure 
requirements verses the diagnostic privilege experience requirements. Clear guidance in this 
area will be needed so our students and limited permit holders understand the parameters for 
meeting licensure and privilege requirements.  
 
Finally, as it relates to supervision, the emergency regulations restrict a supervisor to five limited 
permit holders of any type at one time.  There is currently a workforce shortage in the mental 
health system.  The list of approved supervisors for the diagnostic privilege is limiting. NYMHCA 
is concerned that many LMHCs may have a difficult time finding an approved supervisor which 
may cause delays in their ability to gain the necessary hours towards the privilege.  We recognize 
the need for quality care but would like the Department to consider expanding the number of 
limited permit holders a licensee may supervise.  
 
 



 

 

Facility Setting and other Supervised Setting 
 
The emergency regulations define the “facility setting and other supervised setting” in which a 
licensed mental health counselor may diagnose and develop assessment-based treatment plans 
under supervision until June 24, 2025, as established by the new temporary exemption outlined 
in section 8410 of the education law.  The emergency regulations also apply the definition of 
“facility setting and other supervised setting” to the allowable settings for experienced gained 
under the limited diagnostic permit.  For both, the definition is the same as what is used for an 
individual seeking to satisfy the experience requirements to become a new licensed mental 
health counselor.  
 
Please note, that a mental health counselor who is permitted by Chapter 230 to diagnose and 
develop assessment-based treatment plans under supervision and one doing the same under a 
limited diagnostic permit is already licensed and registered by the New York State Education 
Department and has already completed the education and experience requirements to become 
licensed.  
 
Since the emergency regulations rely on existing definitions meant to set the standards for 
gaining experience for someone newly entering the profession, it includes a prohibition on 
obtaining experience in one’s own private practice. The rational for this prohibition is that a new 
graduate who is gaining post-graduate experience for the first time needs additional supports in 
acquiring supervised experience. In addition, as this person is not a licensed professional, 
corporate practice laws restrict their ability to set up professional limited liability companies or 
professional corporations.   
 
However, the emergency regulation extends the reach of this prohibition to existing LMHCs who 
are authorized to independently provide mental health counseling.  Prohibiting LMHCs from 
gaining the supervised experience for the diagnostic privilege in their own private practice is a 
significant barrier to existing licensed mental health counselors’ ability to gain the necessary 
supervised experience needed to obtain the privilege.  
 
Private practitioners, licensed and registered as a mental health counselor, should be able to 
establish a relationship with a licensed clinical social worker, or other approved supervisor, to 
provide appropriate supervision for the required experience.  There are many ways a LMHC may 
obtain the permission of our clients/patients to allow for supervision to occur and not violate 
their privacy rights.  In addition, as licensed professionals, we are all held to a strong professional 
ethical standard and should be allowed to create the relationship needed to ensure ethical 
supervision.  It should not be assumed that merely because we compensate someone for their 
time to supervise us that we are engaged in unethical influencing. For these reasons, I 
recommend that the emergency regulations be amended to remove this prohibition and allow 
LMHCs to obtain the supervised experience required of the diagnostic privilege in their own 
private practice.  
 



 

 

Thank you for the opportunity to share NYMHCA’s comments and recommendations regarding 
the emergency regulations.  We hope that you found these comments thoughtful and with the 
goal of providing rational targeted recommendations towards improving upon the process by 
which licensed mental health counselors may obtain the requirements of the diagnostic privilege 
while ensuring ethical and high-quality practice.  
 
Sincerely,  
 
 
 
Dr. Jacqueline Baer, LMHC, NCC 
President, NYMHCA 
 
c.c.:   Dr. David Hamilton, Assistant Commissioner for Professional Licensure and Practice 
 Evan Seiden, Executive Secretary, Board of Mental Health Practitioners 
 
 
 
 
 
 
 
 




